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FIDIC in the Czech Republic

« Content:

* Implementation History
* New Sample Particular Conditions 2016
« FIDIC and Procurement Law

« DAB
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FIDIC-SIDIR-EFCA Regional Infrastructure Conference
FIDIC in the Czech Republic

* FIDIC Forms are used mainly for Civil Engineering
infrastructure public projects.

« Highways, railways, subway, water treatment, but
sometimes also for buildings and plants.

+ 1999 CONS/Red Book, 1999 P/DB/Yellow Book, 1999
Short From/Green Book, 2006 White Book.
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Development of Implementation

* Ignorance of Contract: After 1989 — 1987 Red Book
and 1999 Red Book — non-existing or short sample
Particular Conditions (but the contractual
procedures not used practically).

+ Experiments: 2011-2015 - Unbalanced/Inefficient
Particular Conditions — Disruptions in Procurement,
Disputes, Suspensions.

+ 2016 - balanced sample Particular Conditions (back
to basics).
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New Sample Particular Conditions

*+ How to make people agree on something?

» Trust, Respect, Professionalism, Long-term Visions,
Industry interest=same goals.

+ How to make people cooperate?

* Experience is not transmissible — bad experience
should lead to evolution.
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Cooperation

+ Key stakeholders must cooperate: Ministry of
Transport, National Infrastructure Funding Agency,
Czech Infrastructure Association, Czech Association of
Consulting Engineers, Association for Highway
Construction and many others.

+ Key to success: Create a platform for cooperation
within the industry, discuss the key issues openly, agree
a balanced compromise, find leaders.
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Home Improvement

* FIDIC Forms - prepared by Engineers for Engineers.
Carefully revised by specialized lawyers to serve
the industry.

+ Common Attorney with no experience with construction
projects: What about to change something? No
problem! Let us create a 100 pages Particular
Conditions.

+ Political approach: Let us make use of the contract - to
get bargaining power, protect the public servants, etc.

* Output? Disaster for the industry and socio-
economic loss for the country.

I | Krakow,7 & 8 March 2016

Poransy
Fioic |nternational Federation of Consulting Engineers
& e’

Poransy
Fioic |nternational Federation of Consulting Engineers
& e’

03/03/2016



FIDIC-SIDiR-EFCA Regional Infrastructure Conference

Efficient Implementation

« 1) Correct Translation. Training. FIDIC Contract Guide.

« 2) Correct Particular Conditions. Positive additions
(inspiration in newest FIDIC books, NEC...): Risk
register, Time schedule requirements, claim procedure
(no reaction of the Engineer), instead of penalties
retention of payments, procedure for variation valuation
- improve, not destroy the principles FIDIC Forms, local
and client specifics.

« 3) Efficient Contract Administration and DAB
mechanism — Acceptance, Trust, Plan/Quality
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New Translations
& :
Smiuvni podminky pro
Smluvni podminky pro STAVBY MENSIHO
VYSTAVBU ROZSAHU
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Golden Principles?

* Golden principles — National Legislation? New
legislation on Government level.

» 1) Clear Contract Price Mechanism

« 2) Transparent Risk Allocation (Ground Conditions,
Design), and so on.

* New Civil Code? Almost no regulation for large
projects — generally no conflict with GC FIDIC.

 New Public Procurement Law: Flexibility
(Variations)?
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FIDIC in the Czech Republic

* Issues in the Czech Republic

l.Interpretation of public procurement law in terms
of Variations, Claims and works re-measured
above the accepted contract amount.

2. Therole of the Contract Administrator (the
Engineer) in public projects.

3. Lack of knowledge about DABs.
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Variations

1.Variation — legal interpretation issue in
post-communist countries.

2.Variation — linquistic issue in Slavic
countries.

3.Variation — EU subventions and ex post
inspections.
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Variation - legal issue

Variation — legal interpretation:

* Correct Interpretation: A contractually pre-
agreed necessary change of the works. It is not
a change of the contract. It is a Variation =
benefit for the employer. FCG: aithough variations are a

source of many disputes, Employers are generally unwilling to enter into contracts which
prevent them from requiring changes to be made, other than after the taking-over.”

All variations seen as Additional Works...
New public procurement law will change it.
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Variations - linguistic problem

Variation L eistungsdnde Modifications Variacion Variacdo
means any rung designe tout  significa significa
change to the st jede changement cualquier qualquer
works, which  Anderung der dans les cambio alas mudanca nas
isinstructed  Arbeiten, die travaux, qui Obrasque es Obras
or approved  als eine estordonné  requeridoo instruida ou
asa variation. Leistungsande ou approuvé aprobado aprovada
rung comme une  COMO una como
angewiesen  modification. variacion. variagao,
oder

genehmigt ist.
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Variations - linguistic problem
Czech  Rusian  Polish  Slovak

Zména «M3menenue»  Zmiana Zmena znamena
Znamena 0003HAYAET oznacza kazda akukol’'vek zmenu diela,
jakoukoliv J1060€e Zzmiane W ktord je nariadené alebo
zménu dila, H3MEHEHHE B robotach, schvalena ako zmena.
kteraje paborax, polecona lub
nafrizena nebo BHeceHHe zatwierdzong
schvalena KOTOPOro jako zmiana.
jakozména.  mopydeHo wiau

corjiacoBaHoO

Kak

HN3meHeHue.

* New Czech Translation: ,,Variace*
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Dispute Resolution
FIDIC Dispute Resolution Mechanism

1. Engineer (Dispute Avoidance +
Determinations)

2. DAB (Dispute Avoidance + Decisions)

3. Arbitration/Litigation

| | Krakow, 7 & 8 March 2016
i | A

AT
Fioic |nternational Federation of Consulting Engineers
& e’

FIDIC-SIDiR-EFCA Regional Infrastructure Conference

First Czechoslovak Republic

Czech Conditions of Contract in 1925 - Dispute
Resolution mechanism similar to FIDIC:

XXV. SPORY.

K urovnani pripadnych sporit mezi kuratoriem a
podnikatelem vyzada se predevsim dobré zdani
stavebniho dozorce. Kdyby pres to nebylo mozno
dociliti narovnani, rozhodne stavebni vybor, a kdyby
podnikatel se tim nespokojil, podrobuji se obé strany
smiréimu soudu InZzenyrské komory v Praze.
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After 1948

« Highly advanced methods substituted by
State Arbitration based on Russian Soviet
Arbitration.

* Final and binding awards — appealed only
by communist party.
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After 1989

+ Dispute Boards were not used because the FIDIC
dispute resolution system was removed via
particular conditions.

* With no special construction arbitration

and litigation in the Czech Republic, the recent
disputes showed the lack of efficient dispute
resolution mechanism and sad consequences for all
participants of construction projects (and smiling
faces of attorneys).
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2016

* There is a need for and opportunity to further
develop alternative dispute resolution in the CEE, with
an emphasis on best practice through the use of
construction Dispute Boards.

+ Alternative wording of New Sample Particular
Conditions — an Option with DAB. The Czech list of
adjudicators under Czech Association of Consulting
Engineers is planned to be organized in cooperation
with DRBF (Dispute Resolution Board Foundation).

Quality Assurance!
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International Construction Contract Law (ICCL)
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Thank You for Your Attention!

klee@email.cz
https://cz.linkedin.com/in/lukasklee

Lukas Klee
International
Construction
Contract Law

WILEY Blackwell
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